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SUBCHAPTER A—GENERAL PROVISIONS

PART 1—DEFINITIONS

AUTHORITY: 66 Stat. 173; 8 U.S.C. 1101; 28
U.S.C. 509, 510; 5 U.S.C. 301.

§ 1.1 Definitions.

As used in this chapter:
(a) The terms defined in section 101 of

the Immigration and Nationality Act
(66 Stat. 163) shall have the meanings
ascribed to them in that section and as
supplemented, explained, and further
defined in this chapter.

(b) The term Act means the Immigra-
tion and Nationality Act, as amended.

(c) The term Service means the Immi-
gration and Naturalization Service.

(d) The term Commissioner means the
Commissioner of Immigration and Nat-
uralization.

(e) The term Board means the Board
of Immigration Appeals.

(f) The term attorney means any per-
son who is a member in good standing
of the bar of the highest court of any
State, possession, territory, Common-
wealth, or the District of Columbia,
and is not under any order of any court
suspending, enjoining, restraining, dis-
barring, or otherwise restricting him in
the practice of law.

(g) Unless the context otherwise re-
quires, the term case means any pro-
ceeding arising under any immigration
or naturalization law, Executive order,
or Presidential proclamation, or prepa-
ration for or incident to such proceed-
ing, including preliminary steps by any
private person or corporation prelimi-
nary to the filing of the application or
petition by which any proceeding under
the jurisdiction of the Service or the
Board is initiated.

(h) The term day when computing the
period of time for taking any action
provided in this chapter including the
taking of an appeal, shall include Sat-
urdays, Sundays, and legal holidays,
except that when the last day of the
period so computed falls on a Saturday,
Sunday or a legal holiday, the period
shall run until the end of the next day
which is not a Saturday, Sunday, nor a
legal holiday.

(i) The term practice means the act or
acts of any person appearing in any
case, either in person or through the
preparation or filing of any brief or
other document, paper, application, or
petition on behalf of another person or
client before or with the Service, or
any officer of the Service, or the Board.

(j) The term representative refers to a
person who is entitled to represent oth-
ers as provided in §§ 292.1(a) (2), (3), (4),
(5), (6), and 292.1(b) of this chapter.

(k) The term preparation, constitut-
ing practice, means the study of the
facts of a case and the applicable laws,
coupled with the giving of advice and
auxiliary activities, including the inci-
dental preparation of papers, but does
not include the lawful functions of a
notary public or service consisting
solely of assistance in the completion
of blank spaces on printed Service
forms by one whose remuneration, if
any, is nominal and who does not hold
himself out as qualified in legal mat-
ters or in immigration and naturaliza-
tion procedure.

(l) The term immigration judge means
special inquiry officer and may be used
interchangeably with the term special
inquiry officer wherever it appears in
this chapter.

(m) The term representation before
the Board and the Service includes
practice and preparation as defined in
paragraphs (i) and (k) of this section.

(n) The term Executive Office means
Executive Office for Immigration Re-
view.

(o) The term director means either
district director or regional service
center director, unless otherwise speci-
fied.

(p) The term lawfully admitted for per-
manent residence means the status of
having been lawfully accorded the
privilege of residing permanently in
the United States as an immigrant in
accordance with the immigration laws,
such status not having changed. Such
status terminates upon entry of a final
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administrative order of exclusion or
deportation.

[23 FR 9115, Nov. 26, 1958, as amended at 30
FR 14772, Nov. 30, 1965; 34 FR 12213, July 24,
1969; 38 FR 8590, Apr. 4, 1973; 40 FR 23271, May
29, 1975; 48 FR 8039, Feb. 25, 1983, 52 FR 2936,
Jan. 29, 1987; 53 FR 30016, Aug. 10, 1988; 61 FR
18904, Apr. 29, 1996]

PART 2—AUTHORITY OF THE
COMMISSIONER

AUTHORITY: 28 U.S.C. 509, 510; 5 U.S.C. 301;
8 U.S.C. 1103.

§ 2.1 Authority of the Commissioner.
Without divesting the Attorney Gen-

eral of any of his powers, privileges, or
duties under the immigration and nat-
uralization laws, and except as to the
Executive Office, the Board, the Office
of the Chief Special Inquiry Officer,
and Special Inquiry Officers, there is
delegated to the Commissioner the au-
thority of the Attorney General to di-
rect the administration of the Service
and to enforce the Act and all other
laws relating to the immigration and
naturalization of aliens. The Commis-
sioner may issue regulations as deemed
necessary or appropriate for the exer-
cise of any authority delegated to him
by the Attorney General, and may re-
delegate any such authority to any
other officer or employee of the Serv-
ice.

[48 FR 8039, Feb. 25, 1983]

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

Sec.
3.0 Executive Office for Immigration Re-

view.

Subpart A—Board of Immigration Appeals

3.1 General authorities.
3.2 Reopening or reconsideration.
3.3 Notice of appeal.
3.4 Withdrawal of appeal.
3.5 Forwarding of record on appeal.
3.6 Stay of execution of decision.
3.7 Notice of certification.
3.8 Fees.

Subpart B—Office of the Chief Immigration
Judge

3.9 Chief Immigration Judge.
3.10 Immigration Judges.

3.11 Administrative control offices.

Subpart C—Rules of Procedure for
Immigration Judge Proceedings

3.12 Scope of rules.
3.13 Definitions.
3.14 Jurisdiction and commencement of pro-

ceedings
3.15 Contents of the order to show cause and

notification of change of address.
3.16 Representation.
3.17 Appearances.
3.18 Scheduling of cases.
3.19 Custody/bond.
3.20 Change of venue.
3.21 Pre-hearing conferences and statement.
3.22 Interpreters.
3.23 Motions.
3.24 Fees pertaining to matters within the

jurisdiction of the Immigration Judge.
3.25 Waiver of presence of the parties.
3.26 In absentia hearings.
3.27 Public access to hearings.
3.28 Recording equipment.
3.29 Continuances.
3.30 Additional charges in deportation hear-

ings.
3.31 Filing documents and applications.
3.32 Service and size of documents.
3.33 Translation of documents.
3.34 Testimony.
3.35 Depositions.
3.36 Record of proceeding.
3.37 Decisions.
3.38 Appeals.
3.39 Finality of decision.
3.40 Local operating procedures.
3.41 Evidence of criminal conviction.

AUTHORITY: 5 U.S.C. 301; 8 U.S.C. 1103, 1252
note, 1252b, 1362; 28 U.S.C. 509, 510, 1746; sec.
2, Reorg. Plan No. 2 of 1950, 3 CFR, 1949–1953
Comp., p. 1002.

EDITORIAL NOTE: Nomenclature changes to
part 3 appear at 52 FR 2941, Jan. 29, 1987.

§ 3.0 Executive Office for Immigration
Review.

(a) Organization. The Executive Office
for Immigration Review shall be head-
ed by a Director, who shall be respon-
sible for the general supervision of the
Board of Immigration Appeals and the
Office of the Chief Immigration Judge
in the execution of their duties in ac-
cordance with 8 CFR part 3. The Direc-
tor may redelegate the authority dele-
gated to him by the Attorney General
to the Chairman of the Board of Immi-
gration Appeals or the Chief Immigra-
tion Judge. The Director shall be as-
sisted in the performance of his duties
by an Executive Assistant.
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(b) Citizenship Requirement for Employ-
ment. (1) An application to work at the
Executive Office for Immigration Re-
view (EOIR or Agency), either as an
employee or as a volunteer, must in-
clude a signed affirmation from the ap-
plicant that he or she is a citizen of the
United States of America. Upon the
Agency’s request, the applicant must
document United States citizenship.

(2) The Director of EOIR may, by ex-
plicit written determination and to the
extent permitted by law, authorize the
appointment of an alien to an Agency
position when necessary to accomplish
the work of EOIR.

[48 FR 8039, Feb. 25, 1983, as amended at 60
FR 29468, June 5, 1995]

Subpart A—Board of Immigration
Appeals

§ 3.1 General authorities.

(a)(1) Organization. There shall be in
the Department of Justice a Board of
Immigration Appeals, subject to the
general supervision of the Director, Ex-
ecutive Office for Immigration Review.
The Board shall consist of a Chairman
and fourteen other members. The
Board Members shall exercise their
independent judgment and discretion
in the cases coming before the Board. A
majority of the permanent Board Mem-
bers shall constitute a quorum of the
Board sitting en banc. A vacancy, or
the absence or unavailability of a
Board Member, shall not impair the
right of the remaining members to ex-
ercise all the powers of the Board. The
Director may in his discretion des-
ignate Immigration Judges to act as
temporary, additional Board Members
for whatever time the Director deems
necessary. The Chairman may divide
the Board into three-member panels
and designate a presiding member of
each panel. The Chairman may from
time to time make changes in the com-
position of such panels and of presiding
members. Each panel shall be empow-
ered to review cases by majority vote.
A majority of the number of Board
Members authorized to constitute a
panel shall constitute a quorum for
such panel. Each panel may exercise
the appropriate authority of the Board
as set out in part 3 that is necessary

for the adjudication of cases before it.
In the case of an unopposed motion or
a motion to withdraw an appeal pend-
ing before the Board, a single Board
Member or the Chief Attorney Exam-
iner may exercise the appropriate au-
thority of the Board as set out in part
3 that is necessary for the adjudication
of such motions before it. The perma-
nent Board may, by majority vote on
its own motion or by direction of the
Chairman, consider any case en banc or
reconsider en banc any case decided by
a panel. By majority vote of the perma-
nent Board, decisions of the Board
shall be designated to serve as prece-
dents pursuant to paragraph (g) of this
section. There shall also be attached to
the Board such number of attorneys
and other employees as the Deputy At-
torney General, upon recommendation
of the Director, shall from time to time
direct.

(2) Chairman. The Chairman shall di-
rect, supervise, and establish internal
operating procedures and policies of
the Board. He shall designate a mem-
ber of the Board to act as Chairman in
his absence or unavailability. The
Chairman shall be assisted in the per-
formance of his duties by a Chief At-
torney Examiner, who shall be directly
responsible to the Chairman. The Chief
Attorney Examiner shall serve as an
Alternate Board Member when, in the
absence or unavailability of a Board
Member or Members or for other good
cause, his participation is deemed nec-
essary by the Chairman. Once des-
ignated, his participation in a case
shall continue to its normal conclu-
sion.

(3) Board Members. Board Members
shall perform the quasi-judicial func-
tion of adjudicating cases coming be-
fore the Board.

(b) Appellate jurisdiction. Appeals
shall lie to the Board of Immigration
Appeals from the following:

(1) Decisions of Immigration Judges
in exclusion cases, as provided in part
236 of this chapter.

(2) Decisions of Immigration Judges
in deportation cases, as provided in
part 242 of this chapter, except that no
appeal shall lie from an order of depor-
tation entered in absentia. No appeal
shall lie from an order of an Immigra-
tion Judge under § 244.1 of this chapter
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granting voluntary departure within a
period of at least 30 days, if the sole
ground of appeal is that a greater pe-
riod of departure time should have
been fixed.

(3) Decisions of immigration judges
on applications for the exercise of the
discretionary authority contained in
section 212(c) of the Act as provided in
part 212 of this chapter.

(4) Decisions involving administra-
tive fines and penalties, including miti-
gation thereof, as provided in part 280
of this chapter.

(5) Decisions on petitions filed in ac-
cordance with section 204 of the act
(except petitions to accord preference
classifications under section 203(a)(3)
or section 203(a)(6) of the act, or a peti-
tion on behalf of a child described in
section 101(b)(1)(F) of the act), and de-
cisions on requests for revalidation and
decisions revoking the approval of such
petitions, in accordance with section
205 of the act, as provided in parts 204
and 205, respectively, of this chapter.

(6) Decisions on applications for the
exercise of the discretionary authority
contained in section 212(d)(3) of the act
as provided in part 212 of this chapter.

(7) Determinations relating to bond,
parole, or detention of an alien as pro-
vided in part 242 of this chapter.

(8) Decisions of Immigration Judges
in rescission of adjustment of status
cases, as provided in part 246 of this
chapter.

(9) Decisions of Asylum Officers of
the Service on applications for asylum
or withholding of deportation filed by
alien crewman or stowaways, as pro-
vided in § 253.1(f)(4) of this chapter.

(10) Decisions of Immigration Judges
relating to Temporary Protected Sta-
tus as provided in part 240 of this chap-
ter.

(c) Jurisdiction by certification. The
Commissioner, or any other duly au-
thorized officer of the Service, any Im-
migration Judge, or the Board may in
any case arising under paragraph (b) of
this section certify such case to the
Board. The Board in its discretion may
review any such case by certification
without regard to the provisions of § 3.7
if it determines that the parties have
already been given a fair opportunity
to make representations before the
Board regarding the case, including the

opportunity request oral argument and
to submit a brief.

(d) Powers of the Board—(1) Generally.
Subject to any specific limitation pre-
scribed by this chapter, in considering
and determining cases before it as pro-
vided in this part the Board shall exer-
cise such discretion and authority con-
ferred upon the Attorney General by
law as is appropriate and necessary for
the disposition of the case.

(1–a) Summary dismissal of appeals. (i)
Standards. The Board may summarily
dismiss any appeal or portion of any
appeal in any case in which:

(A) The party concerned fails to
specify the reasons for the appeal on
Form EOIR–26 or Form EOIR–29 (No-
tices of Appeal) or other document
filed therewith;

(B) The only reason for the appeal
specified by the party concerned in-
volves a finding of fact or a conclusion
of law that was conceded by that party
at a prior proceeding;

(C) The appeal is from an order that
granted the party concerned the relief
that had been requested;

(D) The Board is satisfied, from a re-
view of the record, that the appeal is
filed for an improper purpose, such as
to cause unnecessary delay, or that the
appeal lacks an arguable basis in law
or fact unless the Board determines
that it is supported by a good faith ar-
gument for extension, modification or
reversal of existing law.

(E) The party concerned indicates on
Form EOIR–26 or Form EOIR–29 that
he or she will file a brief or statement
in support of the appeal and, there-
after, does not file such brief or state-
ment, or reasonably explain his or her
failure to do so, within the time set for
filing; or

(F) The appeal fails to meet essential
statutory or regulatory requirements
or is expressly excluded by statute or
regulation.

(ii) Disciplinary consequences. The fil-
ing by an attorney or representative
accredited under § 292.2(d) of this chap-
ter of an appeal which is summarily
dismissed under paragraph (d)(1–a)(i) of
this section may constitute frivolous
behavior under § 292.3(a)(15) of this
chapter. Summary dismissal of an ap-
peal under paragraph (d)(1–a)(i) of this
section does not limit the other
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grounds and procedures for disciplinary
action against attorneys or representa-
tives.

(2) Finality of decision. The decision of
the Board shall be final except in those
cases reviewed by the Attorney Gen-
eral in accordance with paragraph (h)
of this section. The Board may return a
case to the Service or Immigration
Judge for such further action as may
be appropriate, without entering a
final decision on the merits of the case.

(3) Rules of practices: Discipline of at-
torneys and representatives. The Board
shall have authority, with the approval
of the Director, EOIR, to prescribe
rules governing proceedings before it.
It shall also determine whether any or-
ganization desiring representation is of
a kind described in § 1.1(j) of this chap-
ter, and shall regulate the conduct of
attorneys, representatives of organiza-
tions, and others who appear in a rep-
resentative capacity before the Board
or the Service or any special Inquiry
Officer.

(e) Oral argument. When an appeal has
been taken, request for oral argument
if desired shall be included in the No-
tice of Appeal. Oral argument shall be
heard at the discretion of the Board at
such date and time as the Board shall
fix. The Service may be represented be-
fore the Board by an officer of the
Service designated by the Service.

(f) Service of Board decisions. The deci-
sion of the Board shall be in writing
and copies thereof shall be transmitted
by the Board to the Service and a copy
shall be served upon the alien or party
affected as provided in part 292 of this
chapter.

(g) Decisions of the Board as prece-
dents. Except as they may be modified
or overruled by the Board or the Attor-
ney General, decisions of the Board
shall be binding on all officers and em-
ployees of the Service or Immigration
Judges in the administration of the
Act, and selected decisions designated
by the Board shall serve as precedents
in all proceedings involving the same
issue or issues.

(h) Referral of cases to the Attorney
General. (1) The Board shall refer to the
Attorney General for review of its deci-
sion all cases which:

(i) The Attorney General directs the
Board to refer to him.

(ii) The Chairman or a majority of
the Board believes should be referred to
the Attorney General for review.

(iii) The Commissioner requests be
referred to the Attorney General for re-
view.

(2) In any case in which the Attorney
General reviews the decision of the
Board, the decision of the Attorney
General shall be stated in writing and
shall be transmitted to the Board for
transmittal and service as provided in
paragraph (f) of this section.

[23 FR 9117, Nov. 26, 1958, as amended at 27
FR 96, Jan. 5, 1962; 27 FR 10789, Nov. 6, 1962;
30 FR 14772, Nov. 30, 1965; 36 FR 316, Jan. 9,
1971; 40 FR 37207, Aug. 26, 1975; 44 FR 67960,
Nov. 28, 1979; 47 FR 16772, Apr. 20, 1982; 48 FR
8039, Feb. 25, 1983; 52 FR 2943, Jan. 29, 1987; 52
FR 24981, July 2, 1987; 55 FR 30680, July 27,
1990; 56 FR 624, Jan. 7, 1991; 57 FR 11570, Apr.
6, 1992; 59 FR 1899, Jan. 13, 1994; 60 FR 29469,
June 5, 1995; 60 FR 57313, Nov. 15, 1995; 61 FR
18904, Apr. 29, 1996; 61 FR 59305, Nov. 22, 1996]

§ 3.2 Reopening or reconsideration.
(a) General. The Board may at any

time reopen or reconsider on its own
motion any case in which it has ren-
dered a decision. A request to reopen or
reconsider any case in which a decision
has been made by the Board, which re-
quest is made by the Service, or by the
party affected by the decision, must be
in the form of a written motion to the
Board. The decision to grant or deny a
motion to reopen or reconsider is with-
in the discretion of the Board, subject
to the restrictions of this section. The
Board has discretion to deny a motion
to reopen even if the party moving has
made out a prima facie case for relief.

(b) Motion to reconsider. (1) A motion
to reconsider shall state the reasons
for the motion by specifying the errors
of fact or law in the prior Board deci-
sion and shall be supported by perti-
nent authority. A motion to reconsider
a decision rendered by an Immigration
Judge or Service officer that is pending
when an appeal is filed with the Board,
or that is filed subsequent to the filing
with the Board of an appeal from the
decision sought to be reconsidered,
may be deemed a motion to remand the
decision for further proceedings before
the Immigration Judge or the Service
officer from whose decision the appeal
was taken. Such motion may be con-
solidated with, and considered by the
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Board in connection with the appeal to
the Board.

(2) A motion to reconsider a decision
must be filed with the Board within 30
days after the mailing of the Board de-
cision or on or before July 31, 1996,
whichever is later. A party may file
only one motion to reconsider any
given decision and may not seek recon-
sideration of a decision denying a pre-
vious motion to reconsider.

(c) Motion to reopen. (1) A motion to
reopen proceedings shall state the new
facts that will be proven at a hearing
to be held if the motion is granted and
shall be supported by affidavits or
other evidentiary material. A motion
to reopen proceedings for the purpose
of submitting an application for relief
must be accompanied by the appro-
priate application for relief and all sup-
porting documentation. A motion to
reopen proceedings shall not be granted
unless it appears to the Board that evi-
dence sought to be offered is material
and was not available and could not
have been discovered or presented at
the former hearing; nor shall any mo-
tion to reopen for the purpose of afford-
ing the alien an opportunity to apply
for any form of discretionary relief be
granted if it appears that the alien’s
right to apply for such relief was fully
explained to him or her and an oppor-
tunity to apply therefore was afforded
at the former hearing, unless the relief
is sought on the basis of circumstances
that have arisen subsequent to the
hearing. Subject to the other require-
ments and restrictions of this section,
and notwithstanding the provisions in
§ 1.1(p) of this chapter, a motion to re-
open proceedings for consideration or
further consideration of an application
for relief under section 212(c) of the Act
(8 U.S.C. 1182(c)) may be granted if the
alien demonstrates that he or she was
statutorily eligible for such relief prior
to the entry of the administratively
final order of deportation.

(2) Except as provided in paragraph
(c)(3) of this section, a party may file
only one motion to reopen proceedings
(whether before the Board or the Immi-
gration Judge) and that motion must
be filed not later than 90 days after the
date on which the final administrative
decision was rendered in the proceeding

sought to be reopened, or on or before
September 30, 1996, whichever is later.

(3) The time and numerical limita-
tions set forth in paragraph (c)(2) of
this section shall not apply to a motion
to reopen proceedings:

(i) Filed pursuant to the provisions of
§ 3.23(b)(4)(iii);

(ii) To apply or reapply for asylum,
or withholding of deportation, based on
changed circumstances arising in the
country of nationality or in the coun-
try to which deportation has been or-
dered, if such evidence is material and
was not available and could not have
been discovered or presented at the
former hearing; or

(iii) Agreed upon by all parties and
jointly filed. Notwithstanding such
agreement, the parties may contest the
issues in a reopened proceeding.

(4) A motion to reopen a decision ren-
dered by an Immigration Judge or
Service officer that is pending when an
appeal is filed, or that is filed while an
appeal is pending before the Board,
may be deemed a motion to remand for
further proceedings before the Immi-
gration Judge or the Service officer
from whose decision the appeal was
taken. Such motion may be consoli-
dated with, and considered by the
Board in connection with, the appeal to
the Board.

(d) Departure or deportation. A motion
to reopen or a motion to reconsider
shall not be made by or on behalf of a
person who is the subject of deporta-
tion or exclusion proceedings subse-
quent to his or her departure from the
United States. Any departure from the
United States, including the deporta-
tion of a person who is the subject of
deportation or exclusion proceedings,
occurring after the filing of a motion
to reopen or a motion to reconsider,
shall constitute a withdrawal of such
motion.

(e) Judicial proceedings. Motions to re-
open or reconsider shall state whether
the validity of the deportation or ex-
clusion order has been or is the subject
of any judicial proceeding and, if so,
the nature and date thereof, the court
in which such proceeding took place or
is pending, and its result or status. In
any case in which a deportation or ex-
clusion order is in effect, any motion
to reopen or reconsider such order shall
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include a statement by or on behalf of
the moving party declaring whether
the subject of the order is also the sub-
ject of any pending criminal proceed-
ing under section 242(e) of the Act (8
U.S.C. 1252(e)), and, if so, the current
status of that proceeding. If a motion
to reopen or reconsider seeks discre-
tionary relief, the motion shall include
a statement by or on behalf of the mov-
ing party declaring whether the alien
for whose relief the motion is being
filed is subject to any pending criminal
prosecution and, if so, the nature and
current status of that prosecution.

(f) Stay of deportation. Except where a
motion is filed pursuant to the provi-
sions of § 3.23(b)(4)(iii), the filing of a
motion to reopen or a motion to recon-
sider shall not stay the execution of
any decision made in the case. Execu-
tion of such decision shall proceed un-
less a stay of execution is specifically
granted by the Board, the Immigration
Judge, or an authorized officer of the
Service.

(g) Filing procedures—(1) English lan-
guage, entry of appearance, and proof of
service requirements. A motion and any
submission made in conjunction with a
motion must be in English or accom-
panied by a certified English trans-
lation. If the moving party, other than
the Service, is represented, a Notice of
Entry of Appearance as Attorney or
Representative Before the Board (Form
EOIR–27) must be filed with the mo-
tion. In all cases, the motion shall in-
clude proof of service on the opposing
party of the motion and all attach-
ments.

(2) Distribution of motion papers. (i) A
motion to reopen or motion to recon-
sider a decision of the Board pertaining
to proceedings before an Immigration
Judge shall be filed directly with the
Board. Such motion must be accom-
panied by a check, money order, or fee
waiver request in satisfaction of the fee
requirements of § 3.8. The record of pro-
ceeding pertaining to such a motion
shall be forwarded to the Board upon
the request or order of the Board.

(ii) A motion to reopen or a motion
to reconsider a decision of the Board
pertaining to a matter initially adju-
dicated by an officer of the Service
shall be filed with the officer of the

Service having administrative control
over the record of proceeding.

(iii) If the motion is made by the
Service in proceedings in which the
Service has administrative control
over the record of proceedings, the
record of proceedings in the case and
the motion shall be filed directly with
the Board. If such motion is filed di-
rectly with an office of the Service, the
entire record of proceeding shall be for-
warded to the Board by the Service of-
ficer promptly upon receipt of the
briefs of the parties, or upon expiration
of the time allowed for the submission
of such briefs.

(3) Briefs and response. The moving
party may file a brief if it is included
with the motion. If the motion is filed
directly with the Board pursuant to
paragraph (g)(2)(i) of this section, the
opposing party shall have 13 days from
the date of service of the motion to file
a brief in opposition to the motion di-
rectly with the Board. If the motion is
filed with an office of the Service pur-
suant to paragraph (g)(2)(ii) of this sec-
tion, the opposing party shall have 13
days from the date of filing of the mo-
tion to file a brief in opposition to the
motion directly with the office of the
Service. In all cases, briefs and any
other filings made in conjunction with
a motion shall include proof of service
on the opposing party. The Board, in
its discretion, may extend the time
within which such brief is to be sub-
mitted and may authorize the filing of
a brief directly with the Board. A mo-
tion shall be deemed unopposed unless
a timely response is made. The Board
may, in its discretion, consider a brief
filed out of time.

(h) Oral argument. A request for oral
argument, if desired, shall be incor-
porated in the motion to reopen or re-
consider. The Board, in its discretion,
may grant or deny requests for oral ar-
gument.

(i) Ruling on motion. Rulings upon
motions to reopen or motions to recon-
sider shall be by written order. If the
order directs a reopening and further
proceedings are necessary, the record
shall be returned to the Immigration
Court or the officer of the Service hav-
ing administrative control over the
place where the reopened proceedings
are to be conducted. If the motion to
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reconsider is granted, the decision
upon such reconsideration shall affirm,
modify, or reverse the original decision
made in the case.

[61 FR 18904, Apr. 29, 1996; 61 FR 32924, June
26, 1996]

§ 3.3 Notice of appeal.
(a) Filing—(1) Appeal from decision of

an Immigration Judge. A party affected
by a decision who is entitled under this
chapter to appeal to the Board from a
decision of an Immigration Judge shall
be given notice of his or her right to
appeal. An appeal from a decision of an
Immigration Judge shall be taken by
filing a Notice of Appeal to the Board
of Immigration Appeals of Decision of
Immigration Judge (Form EOIR–26) di-
rectly with the Board, within the time
specified in the governing sections of
this chapter. The appealing parties are
only those parties who are covered by
the decision of an Immigration Judge
and who are specifically named on the
Notice of Appeal. The appeal must be
accompanied by a check, money order,
or fee waiver request in satisfaction of
the fee requirements of § 3.8. If the re-
spondent/applicant is represented, a
Notice of Entry of Appearance as At-
torney or Representative Before the
Board (Form EOIR–27) must be filed
with the Notice of Appeal. The appeal
must reflect proof of service of a copy
of the appeal and all attachments on
the opposing party. The appeal and all
attachments must be in English or ac-
companied by a certified English trans-
lation. An appeal is not properly filed
unless it is received at the Board, along
with all required documents, fees or fee
waiver requests, and proof of service,
within the time specified in the gov-
erning sections of this chapter. A no-
tice of appeal may not be filed by any
party who has waived appeal pursuant
to § 3.39.

(2) Appeal from decision of a Service of-
ficer. A party affected by a decision
who is entitled under this chapter to
appeal to the Board from a decision of
a Service officer shall be given notice
of his or her right to appeal. An appeal
from a decision of a Service officer
shall be taken by filing a Notice of Ap-
peal to the Board of Immigration Ap-
peals of Decision of District Director
(Form EOIR–29) directly with the office

of the Service having administrative
control over the record of proceeding
within the time specified in the gov-
erning sections of this chapter. The ap-
peal must be accompanied by a check,
money order, or fee waiver request in
satisfaction of the fee requirements of
§ 3.8 and, if the appellant is rep-
resented, a Notice of Entry of Appear-
ance as Attorney or Representative Be-
fore the Board (Form EOIR–27). The ap-
peal and all attachments must be in
English or accompanied by a certified
English translation. An appeal is not
properly filed until its receipt at the
appropriate office of the Service, to-
gether with all required documents and
fees, and the fee provisions of § 3.8 are
satisfied.

(b) Statement of the basis of appeal.
The party taking the appeal must iden-
tify the reasons for the appeal in the
Notice of Appeal (Form EOIR–26 or
Form EOIR–29) or in any attachments
thereto, in order to avoid summary dis-
missal pursuant to § 3.1(d)(1–a)(i). The
statement must specifically identify
the findings of fact, the conclusions of
law, or both, that are being challenged.
If a question of law is presented, sup-
porting authority must be cited. If the
dispute is over the findings of fact, the
specific facts contested must be identi-
fied. Where the appeal concerns discre-
tionary relief, the appellant must state
whether the alleged error relates to
statutory grounds of eligibility or to
the exercise of discretion and must
identify the specific factual and legal
finding or findings that are being chal-
lenged. The appellant must also indi-
cate in the Notice of Appeal (Form
EOIR–26 or Form EOIR–29) whether he
or she desires oral argument before the
Board and whether he or she will be fil-
ing a separate written brief or state-
ment in support of the appeal.

(c) Briefs—(1) Appeal from decision of
an Immigration Judge. Briefs in support
of or in opposition to an appeal from a
decision of an Immigration Judge shall
be filed directly with the Board. In
those cases that are transcribed, the
briefing schedule shall be set by the
Board after the transcript is available.
An appellant shall be provided 30 days
in which to file a brief, unless a shorter
period is specified by the Board. The
appellee shall have the same period of
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time in which to file a reply brief that
was initially granted to the appellant
to file his or her brief. The time to file
a reply brief commences from the date
upon which the appellant’s brief was
due, as originally set or extended by
the Board. The Board, upon written
motion, may extend the period for fil-
ing a brief or a reply brief for up to 90
days for good cause shown. In its dis-
cretion, the Board may consider a brief
that has been filed out of time. All
briefs, filings, and motions filed in con-
junction with an appeal shall include
proof of service on the opposing party.

(2) Appeal from decision of a Service of-
ficer. Briefs in support of or in opposi-
tion to an appeal from a decision of a
Service officer shall be filed directly
with the office of the Service having
administrative control over the file in
accordance with a briefing schedule set
by that office. The alien shall be pro-
vided 30 days in which to file a brief,
unless a shorter period is specified by
the Service officer from whose decision
the appeal is taken. The Service shall
have the same period of time in which
to file a reply brief that was initially
granted to the alien to file his or her
brief. The time to file a reply brief
commences from the date upon which
the alien’s brief was due, as originally
set or extended. Upon written request
of the alien, the Service officer from
whose decision the appeal is taken or
the Board may extend the period for
filing a brief for good cause shown. The
Board may authorize the filing of briefs
directly with the Board. In its discre-
tion, the Board may consider a brief
that has been filed out of time. All
briefs and other documents filed in
conjunction with an appeal, unless
filed by an alien directly with a Serv-
ice office, shall include proof of service
on the opposing party.

(d) Effect of certification. The certifi-
cation of a case, as provided in this
part, shall not relieve the party af-
fected from compliance with the provi-
sions of this section in the event that
he or she is entitled and desires to ap-
peal from an initial decision, nor shall
it serve to extend the time specified in
the applicable parts of this chapter for
the taking of an appeal.

(e) Effect of departure from the United
States. Departure from the United

States of a person who is the subject of
deportation proceedings, prior to the
taking of an appeal from a decision in
his or her case, shall constitute a waiv-
er of his or her right to appeal.

[61 FR 18906, Apr. 29, 1996]

§ 3.4 Withdrawal of appeal.
In any case in which an appeal has

been taken, the party taking the ap-
peal may file a written withdrawal
thereof with the office at which the no-
tice of appeal was filed. If the record in
the case has not been forwarded to the
Board on appeal in accordance with
§ 3.5, the decision made in the case
shall be final to the same extent as if
no appeal had been taken. If the record
has been forwarded on appeal, the with-
drawal of the appeal shall be forwarded
to the Board and, if no decision in the
case has been made on the appeal, the
record shall be returned and the initial
decision shall be final to the same ex-
tent as if no appeal had been taken. If
a decision on the appeal has been made
by the Board in the case, further action
shall be taken in accordance therewith.
Departure from the United States of a
person who is the subject of deporta-
tion proceedings subsequent to the tak-
ing of an appeal, but prior to a decision
thereon, shall constitute a withdrawal
of the appeal, and the initial decision
in the case shall be final to the same
extent as though no appeal had been
taken.

[61 FR 18907, Apr. 29, 1996]

§ 3.5 Forwarding of record on appeal.
(a) Appeal from decision of an Immigra-

tion Judge. If an appeal is taken from a
decision of an Immigration Judge, the
record of proceeding shall be forwarded
to the Board upon the request or the
order of the Board.

(b) Appeal from decision of a Service of-
ficer. If an appeal is taken from a deci-
sion of a Service officer, the record of
proceeding shall be forwarded to the
Board by the Service officer promptly
upon receipt of the briefs of the par-
ties, or upon expiration of the time al-
lowed for the submission of such briefs.
A Service officer need not forward such
an appeal to the Board, but may reopen
and reconsider any decision made by
the officer if the new decision will
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grant the benefit that has been re-
quested in the appeal. The new decision
must be served on the appealing party
within 45 days of receipt of any briefs
or upon expiration of the time allowed
for the submission of any briefs. If the
new decision is not served within these
time limits or the appealing party does
not agree that the new decision dis-
poses of the matter, the record of pro-
ceeding shall be immediately for-
warded to the Board.

[61 FR 18907, Apr. 29, 1996]

§ 3.6 Stay of execution of decision.
(a) Except as provided under § 242.2(d)

of this chapter and paragraph (b) of
this section, the decision in any pro-
ceeding under this chapter from which
an appeal to the Board may be taken
shall not be executed during the time
allowed for the filing of an appeal un-
less a waiver of the right to appeal is
filed, nor shall such decision be exe-
cuted while an appeal is pending or
while a case is before the Board by way
of certification.

(b) The provisions of paragraph (a) of
this section shall not apply to an order
of an Immigration Judge under § 3.23 or
§ 242.22 of this chapter denying a mo-
tion to reopen or reconsider or to stay
deportation, except where such order
expressly grants a stay or where the
motion was filed pursuant to the provi-
sions of § 3.23(b)(4)(iii). The Board may,
in its discretion, stay deportation
while an appeal is pending from any
such order if no stay has been granted
by the Immigration Judge or a Service
officer.

[61 FR 18907, Apr. 29, 1996; 61 FR 21065, May 9,
1996]

§ 3.7 Notice of certification.
Whenever, in accordance with the

provisions of § 3.1(c), a case is certified
to the Board, the alien or other party
affected shall be given notice of certifi-
cation. An Immigration Judge or Serv-
ice officer may certify a case only after
an initial decision has been made and
before an appeal has been taken. If it is
known at the time the initial decision
is rendered that the case will be cer-
tified, the notice of certification shall
be included in such decision and no fur-
ther notice of certification shall be re-

quired. If it is not known until after
the initial decision is rendered that the
case will be certified, the office of the
Service or the Immigration Court hav-
ing administrative control over the
record of proceeding shall cause a No-
tice of Certification to be served upon
the parties. In either case, the notice
shall inform the parties that the case
is required to be certified to the Board
and that they have the right to make
representations before the Board, in-
cluding the making of a request for
oral argument and the submission of a
brief. If either party desires to submit
a brief, it shall be submitted to the of-
fice of the Service or the Immigration
Court having administrative control
over the record of proceeding for trans-
mittal to the Board within the time
prescribed in § 3.3(c). The case shall be
certified and forwarded to the Board by
the office of the Service or Immigra-
tion Court having administrative juris-
diction over the case upon receipt of
the brief, or upon the expiration of the
time within which the brief may be
submitted, or upon receipt of a written
waiver of the right to submit a brief.
The Board in its discretion may elect
to accept for review or not accept for
review any such certified case. If the
Board declines to accept a certified
case for review, the underlying decision
shall become final on the date the
Board declined to accept the case.

[61 FR 18907, Apr. 29, 1996]

§ 3.8 Fees.
(a) Appeal from decision of an Immigra-

tion Judge or motion within the jurisdic-
tion of the Board. Except as provided in
paragraph (c) of this section or when
filed by an officer of the Service, a No-
tice of Appeal to the Board of Immigra-
tion Appeals of Decision of Immigra-
tion Judge (Form EOIR–26) filed pursu-
ant to § 3.3(a), or a motion related to
Immigration Judge proceedings that is
within the jurisdiction of the Board
and is filed directly with the Board
pursuant to § 3.2(g), shall be accom-
panied by the fee specified in applica-
ble provisions of § 103.7(b)(1) of this
chapter. Fees shall be paid by check or
money order payable to the ‘‘United
States Department of Justice.’’ Remit-
tances must be drawn on a bank or
other institution located in the United
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States and be payable in United States
currency. A remittance shall not sat-
isfy the fee requirements of this sec-
tion if the remittance is found
uncollectible.

(b) Appeal from decision of a Service of-
ficer or motion within the jurisdiction of
the Board. Except as provided in para-
graph (c) of this section, a Notice of
Appeal to the Board of Immigration
Appeals of Decision of District Director
(Form EOIR–29), or a motion related to
such a case filed under this part by any
person other than an officer of the
Service, filed directly with the Service
shall be accompanied by the appro-
priate fee specified, and remitted in ac-
cordance with the provisions of § 103.7
of this chapter.

(c) Waiver of fees. The Board may, in
its discretion, authorize the prosecu-
tion of any appeal or any motion over
which the Board has jurisdiction with-
out payment of the required fee. In any
case in which an alien or other party
affected is unable to pay the fee fixed
for an appeal or motion, he or she shall
file with the Notice of Appeal (Form
EOIR–26 or Form EOIR–29) or motion,
an Appeal Fee Waiver Request, (Form
EOIR–26A). If the request does not es-
tablish the inability to pay the re-
quired fee, the appeal or motion will
not be deemed properly filed.

[61 FR 18907, Apr. 29, 1996]

Subpart B—Office of the Chief
Immigration Judge

§ 3.9 Chief Immigration Judge.
The Chief Immigration Judge shall

be reponsible for the general super-
vision, direction and scheduling of the
Immigration Judges in the conduct of
the various programs assigned to them.
This shall include:

(a) Establishment of operational poli-
cies;

(b) Evaluation of the performance of
Immigration Judge offices, making ap-
propriate reports and inspections and
taking corrective action where indi-
cated.

[48 FR 8040, Feb. 25, 1983]

§ 3.10 Immigration Judges.
Immigration Judges shall exercise

the powers and duties in this chapter

regarding the conduct of exclusion and
deportation hearings and such other
proceedings which the Attorney Gen-
eral may assign them to conduct.

[48 FR 8040, Feb. 25, 1983]

§ 3.11 Administrative control offices.
Certain Immigration Judge offices

are administrative control offices.
These offices create and maintain
Record of Proceedings for assigned geo-
graphical areas. All documents and
correspondence pertaining to a Record
of Proceeding shall be filed with the
Immigration Court having administra-
tive control over that Record of Pro-
ceeding and shall not be filed with any
other Immigration Court. A list of ad-
ministrative control offices with their
assigned geographical areas will be
made available to the public at any Im-
migration Court.

[52 FR 2942, Jan. 29, 1987, as amended at 60
FR 34090, June 30, 1995]

Subpart C—Rules of Procedure for
Immigration Judge Proceedings

SOURCE: 52 FR 2936, Jan. 29, 1987, unless
otherwise noted.

§ 3.12 Scope of rules.
These rules are promulgated to assist

in the expeditious, fair, and proper res-
olution of matters coming before Im-
migration Judges. Except where spe-
cifically stated, these rules apply to all
matters before Immigration Judges, in-
cluding, but not limited to, deporta-
tion, exclusion, bond, rescission, depar-
ture control proceedings, and discipli-
nary proceedings under 8 CFR 292.3.

[57 FR 11571, Apr. 6, 1992]

§ 3.13 Definitions.
As used in this subpart:
Administrative Control means custo-

dial responsibility for the Record of
Proceeding as specified in 8 CFR 3.11.

Charging document means the written
instrument which initiates a proceed-
ing before an Immigration Judge in-
cluding an Order to Show Cause, a No-
tice to Applicant for Admission De-
tained for Hearing before Immigration
Judge, and a Notice of Intention to Re-
scind and Request for hearing by Alien.

VerDate 21-FEB-97 13:41 Feb 21, 1997 Jkt 174022 PO 00000 Frm 00019 Fmt 8010 Sfmt 8010 E:\CFR\174022.005 174022



20

8 CFR Ch. I (1–1–97 Edition)§ 3.14

Filing means the actual receipt of a
document by the appropriate Immigra-
tion Court.

Service means physically presenting
or mailing a document to the appro-
priate party or parties; however, if the
document to be served is the Order to
Show Cause or the Notice of Deporta-
tion Hearing, such document shall be
served in person to the alien, or by cer-
tified mail to the alien or the alien’s
attorney.

[57 FR 11571, Apr. 6, 1992, as amended at 59
FR 1899, Jan. 13, 1994; 60 FR 34089, June 30,
1995]

§ 3.14 Jurisdiction and commencement
of proceedings.

(a) Jurisdiction vests, and proceed-
ings before an Immigration Judge com-
mence, when a charging document is
filed with the Immigration Court by
the Service, except for bond proceed-
ings as provided in 8 CFR 3.19 and 8
CFR 242.2(b). When a charging docu-
ment is filed, a certificate of service
that indicates the Immigration Court
in which the charging document is filed
must be served upon the opposing
party pursuant to 8 CFR 3.32.

(b) When an Immigration Judge has
jurisdiction over an underlying pro-
ceeding, sole jurisdiction over applica-
tions for asylum shall lie with the Im-
migration Judge.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§ 3.15 Contents of the order to show
cause and notification of change of
address.

(a) In the Order to Show Cause, the
Service shall provide the following ad-
ministrative information to the Execu-
tive Office for Immigration Review.
Omission of any of these items shall
not provide the alien with any sub-
stantive or procedural rights:

(1) The alien’s names and any known
aliases;

(2) The alien’s address;
(3) The alien’s registration number,

with any lead alien registration num-
ber with which the alien is associated;

(4) The alien’s alleged nationality
and citizenship;

(5) The language that the alien un-
derstands;

(b) The Order to Show Cause must
also include the following information:

(1) The nature of the proceedings
against the alien;

(2) The legal authority under which
the proceedings are conducted;

(3) The acts or conduct alleged to be
in violation of law;

(4) The charges against the alien and
the statutory provisions alleged to
have been violated;

(5) Notice that the alien may be rep-
resented, at no cost to the government,
by counsel or other representative au-
thorized to appear pursuant to 8 CFR
292.1;

(6) The address of the Immigration
Court where the Service will file the
Order to Show Cause; and

(7) A statement that the alien must
advise the Immigration Court having
administrative control over the Record
of Proceeding of his or her current ad-
dress and telephone number and a
statement that failure to provide such
information may result in an in
absentia hearing in accordance with
§ 3.26.

(c) Address and telephone number. (1) If
the alien’s address is not provided on
the Order to Show Cause, or if the ad-
dress on the Order is incorrect, the
alien must provide to the Immigration
Court where the Order to Show Cause
has been filed, within five days of serv-
ice of the Order, a written notice of an
address and telephone number at which
the alien can be contacted, on Form
EOIR–33, change of address form.

(2) Within five working days of any
change of address, the alien must pro-
vide written notice of the change of ad-
dress on Form EOIR–33, change of ad-
dress form to the Immigration Court
where the Order to Show Cause has
been filed, or if venue has been
changed, to the Immigration Court to
which venue has been changed.

(3) The information required by para-
graphs (c)(1) and (c)(2) of this section
shall include, where applicable, the
alien’s name, alien registration num-
ber, the old address and telephone
number, the new address and telephone
number, and the effective date of
change.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]
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§ 3.16 Representation.
(a) The government may be rep-

resented in proceedings before an Im-
migration Judge.

(b) The respondent/applicant may be
represented in proceedings before an
Immigration Judge by an attorney or
other representative of his or her
choice in accordance with 8 CFR part
292, at no expense to the government.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.17 Appearances.
(a) In any proceeding before an Immi-

gration Judge in which the respondent/
applicant is represented, the attorney
or representative shall file a Notice of
Appearance on the appropriate EOIR
form with the Immigration Court and
shall serve a copy of the Notice of Ap-
pearance on the Service as required by
8 CFR 3.32(a). Such Notice of Appear-
ance must be filed and served even if a
separate Notice of Appearance(s) has
previously been filed with the Service
for appearance(s) before the Service.

(b) Withdrawal or substitution of an
attorney or representative may be per-
mitted by an Immigration Judge dur-
ing proceedings only upon oral or writ-
ten motion submitted without fee.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§ 3.18 Scheduling of cases.
All cases shall be scheduled by the

Immigration Court. The Immigration
Court shall be responsible for providing
notice of the time, place, and date of
the hearing to the government and re-
spondent/applicant.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995]

§ 3.19 Custody/bond.
(a) Custody and bond determinations

made by the service pursuant to part
242 of this chapter may be reviewed by
an Immigration Judge pursuant to part
242 of this chapter.

(b) Application for an initial bond re-
determination by a respondent, or his
or her attorney or representative, may
be made orally, in writing, or, at the
discretion of the Immigration Judge,
by telephone.

(c) Applications for the exercise of
authority to review bond determina-
tions shall be made to one of the fol-
lowing offices, in the designated order:

(1) If the respondent is detained, to
the Immigration Court having jurisdic-
tion over the place of detention;

(2) To the Immigration Court having
administrative control over the case;
or

(3) To the Office of the Chief Immi-
gration Judge for designation of an ap-
propriate Immigration Court.

(d) Consideration by the Immigration
Judge of an application or request of a
respondent regarding custody or bond
under this section shall be separate and
apart from, and shall form no part of,
any deportation hearing or proceeding.
The determination of the Immigration
Judge as to custody status or bond may
be based upon any information that is
available to the Immigration Judge or
that is presented to him or her by the
alien or the Service.

(e) After an initial bond redetermina-
tion, a request for a subsequent bond
redetermination shall be made in writ-
ing and shall be considered only upon a
showing that the alien’s circumstances
have changed materially since the
prior bond redetermination.

(f) The determination of an Immigra-
tion Judge with respect to custody sta-
tus or bond redetermination shall be
entered on the appropriate form at the
time such decision is made and the par-
ties shall be informed orally or in writ-
ing of the reasons for the decision. An
appeal from the determination by an
Immigration Judge may be taken to
the Board of Immigration Appeals pur-
suant to § 3.38.

(g) While any proceeding is pending
before the Executive Office for Immi-
gration Review, the Service shall im-
mediately advise the Immigration
Court having administrative control
over the Record of Proceeding of a
change in the respondent/applicant’s
custody location or of release from
Service custody, or subsequent taking
into Service custody, of a respondent/
applicant. This notification shall be in
writing and shall state the effective
date of the change in custody location
or status, and the respondent/appli-
cant’s current fixed street address, in-
cluding zip code.
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(h) An alien in deportation proceed-
ings who has been convicted of an ag-
gravated felony shall not be released
from custody on bond or other condi-
tions. Nevertheless, an alien who has
been lawfully admitted to the United
States and who establishes to the satis-
faction of the Immigration Judge that
the alien is not a threat to the commu-
nity and that the alien is likely to ap-
pear at any scheduled hearings, may be
released on bond or other conditions
designed to guarantee such appearance.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§ 3.20 Change of venue.
(a) Venue shall lie at the Immigra-

tion Court where the charging docu-
ment is filed pursuant to 8 CFR 3.14.

(b) The Immigration Judge, for good
cause, may change venue only upon
motion by one of the parties, after the
charging document has been filed with
the Immigration Court. The Immigra-
tion Judge may grant a change of
venue only after the other party has
been given notice and an opportunity
to respond to the motion to change
venue.

(c) No change of venue shall be grant-
ed without identification of a fixed
street address, including city, state
and ZIP code, where the respondent/ap-
plicant may be reached for further
hearing notification.

[57 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§ 3.21 Pre-hearing conferences and
statement.

(a) Pre-hearing conferences may be
scheduled at the discretion of the Im-
migration Judge. The conference may
be held to narrow issues, to obtain stip-
ulations between the parties, to ex-
change information voluntarily, and
otherwise to simplify and organize the
proceeding.

(b) The Immigration Judge may
order any party to file a pre-hearing
statement of position that may in-
clude, but is not limited to: A state-
ment of facts to which both parties
have stipulated, together with a state-
ment that the parties have commu-
nicated in good faith to stipulate to
the fullest extent possible; a list of pro-

posed witnesses and what they will es-
tablish; a list of exhibits, copies of ex-
hibits to be introduced, and a state-
ment of the reason for their introduc-
tion; the estimated time required to
present the case; and, a statement of
unresolved issues involved in the pro-
ceedings.

(c) If submission of a pre-hearing
statement is ordered under paragraph
(b) of this section, an Immigration
Judge also may require both parties, in
writing prior to the hearing, to make
any evidentiary objections regarding
matters contained in the pre-hearing
statement. If objections in writing are
required but not received by the date
for receipt set by the Immigration
Judge, admission of all evidence de-
scribed in the pre-hearing statement
shall be deemed unopposed.

[57 FR 11572, Apr. 6, 1992]

§ 3.22 Interpreters.

Any person acting as an interpreter
in a hearing shall swear or affirm to in-
terpret and translate accurately, un-
less the interpreter is an employee of
the United States Government, in
which event no such oath or affirma-
tion shall be required.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.23 Motions.

(a) Pre-decision motions. Unless other-
wise permitted by the Immigration
Judge, motions submitted prior to the
final order of an Immigration Judge
shall be in writing and shall state, with
particularity the grounds therefore,
the relief sought, and the jurisdiction.
The Immigration Judge may set and
extend time limits for the making of
motions and replies thereto. A motion
shall be deemed unopposed unless time-
ly response is made.

(b) Reopening/Reconsideration. (1) The
Immigration Judge may upon his or
her own motion, or upon motion of the
trial attorney or the alien, reopen or
reconsider any case in which he or she
has made a decision, unless jurisdiction
in the case is vested in the Board of
Immigration Appeals under part 3 of
this chapter. If the Immigration Judge
is unavailable or unable to adjudicate
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the motion to reopen, the Chief Immi-
gration Judge or his delegate shall re-
assign such motion to another Immi-
gration Judge. Motions to reopen or re-
consider a decision of the Immigration
Judge must filed with the Immigration
Court having administrative control
over the record of proceeding. Such
motions shall comply with applicable
provisions of 8 CFR 208.4, 208.19, and
242.22. The Immigration Judge may set
and extend time limits for replies to
motions to reopen or reconsider. A mo-
tion shall be deemed unopposed unless
timely response is made. A motion to
reconsider shall state the reasons for
the motion and shall be supported by
pertinent authority. Any motion to re-
open for the purpose of acting on an ap-
plication for relief must be accom-
panied by the appropriate application
for relief and all supporting documents.

(2) Upon request by an alien in con-
junction with a motion to reopen or a
motion to reconsider, the Immigration
Judge may stay the execution of a final
order of deportation or exclusion. The
filing of a motion to reopen pursuant
to the provisions of paragraph (b)(4)(iii)
of this section shall stay the deporta-
tion of the alien pending decision on
the motion and the adjudication of any
properly filed administrative appeal.

(3) A motion to reconsider must be
filed within 30 days after the date on
which the decision for which reconsid-
eration is being sought was rendered,
or on or before July 31, 1996, whichever
is later. A party may file only one mo-
tion to reconsider any given decision
and may not seek reconsideration of a
decision denying a previous motion to
reconsider.

(4) A motion to reopen will not be
granted unless the Immigration Judge
is satisfied that evidence sought to be
offered is material and was not avail-
able and could not have been discov-
ered or presented at the hearing. A mo-
tion to reopen will not be granted for
the purpose of providing the alien an
opportunity to apply for any form of
discretionary relief if the alien’s rights
to make such application were fully ex-
plained to him or her by the Immigra-
tion Judge and he or she was afforded
an opportunity to apply at the hearing,
unless the relief is sought on the basis
of circumstances that have arisen sub-

sequent to the hearing. Subject to the
other requirements and restrictions of
this section, and notwithstanding the
provisions in 1.1(p) of this chapter, a
motion to reopen proceedings for con-
sideration or further consideration of
an application for relief under section
212(c) of the Act (8 U.S.C. 1182(c)) may
be granted if the alien demonstrates
that he or she was statutorily eligible
for such relief prior to the entry of the
administratively final order of deporta-
tion.

(i) Except as provided in paragraph
(b)(4)(ii) of this section, a party may
file only one motion to reopen proceed-
ings (whether before the Board or the
Immigration Judge) and that motion
must be filed not later than 90 after the
date on which the final administrative
decision was rendered in the proceeding
sought to be reopened, or on or before
September 30, 1996, whichever is later.

(ii) The time and numerical limita-
tions set forth in paragraph (b)(4)(i) of
this section shall not apply to a motion
to reopen filed pursuant to the provi-
sions of paragraph (b)(4)(iii) of this sec-
tion, or to a motion to reopen proceed-
ings to apply or reapply for asylum or
for withholding of deportation based on
changed circumstances, which arise
subsequent to the conclusion of pro-
ceedings, in the country of nationality
or in the country to which deportation
has been ordered, or to a motion to re-
open agreed upon by all parties and
jointly filed.

(iii) A motion to reopen deportation
proceedings to rescind an order of de-
portation entered in absentia must be
filed:

(A) Within 180 days after the date of
the order of deportation. The motion
must demonstrate that the failure to
appear was because of exceptional cir-
cumstances beyond the control of the
alien (e.g., serious illness of the alien
or death of an immediate relative of
the alien, but not including less com-
pelling circumstances); or

(B) At any time if the alien dem-
onstrates that the alien did not receive
notice in accordance with subsection
242B(a)(2) of the Act (8 U.S.C.
1252b(a)(2)) and notice was required
pursuant to such subsection; or the
alien demonstrates that the alien was
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in federal or state custody and did not
appear through no fault of the alien.

(iv) A motion to reopen exclusion
hearings on the basis that the Immi-
gration Judge improperly entered an
order of exclusion in absentia must be
supported by evidence that the alien
had reasonable cause for his failure to
appear.

[52 FR 2936, Jan. 29, 1987, as amended at 55
FR 30680, July 27, 1990. Redesignated at 57 FR
11571, Apr. 6, 1992, as amended at 60 FR 34089,
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR
19976, May 3, 1996; 61 FR 21228, May 9, 1996]

§ 3.24 Fees pertaining to matters with-
in the jurisdiction of the Immigra-
tion Judge.

Unless waived by the Immigration
Judge, any fee pertaining to a matter
within the jurisdiction of the Immigra-
tion Judge shall be remitted in accord-
ance with the provisions of § 103.7 of
this chapter. Any such fee may be
waived by the Immigration Judge upon
a showing that the respondent/appli-
cant is incapable of paying the fees be-
cause of indigency. A properly executed
affidavit or unsworn declaration made
pursuant to 28 U.S.C. 1746 by the re-
spondent/applicant must accompany
the request for waiver of fees and shall
substantiate the indigency of the re-
spondent/application.

[61 FR 18908, Apr. 29, 1996]

§ 3.25 Waiver of presence of the par-
ties.

(a) Good cause shown. The Immigra-
tion Judge may, for good cause, waive
the presence of a respondent/applicant
at the hearing when the alien is rep-
resented or when the alien is a minor
child at least one of whose parents or
whose legal guardian is present. In ad-
dition, in absentia hearings may be held
pursuant to sections 1252(b) and
1252b(c) of title 8, United States Code
with or without representation.

(b) Stipulated request for order; waiver
of hearing. Notwithstanding any other
provision of this chapter, upon the
written request of the respondent/ap-
plicant and upon concurrence of the
government, the Immigration Judge
may conduct hearings in the absence of
the parties and enter an order of depor-
tation or exclusion on the written
record if the Immigration Judge deter-

mines, upon a review of the charging
document, stipulation document, and
supporting documents, if any, that a
represented respondent/applicant vol-
untarily, knowingly, and intelligently
entered into a stipulated request for an
order of deportation or exclusion. The
stipulation document shall include:

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written;

(2) A concession of deportability or
excludability as charged;

(3) A statement that the respondent/
applicant makes no application for re-
lief from deportation or exclusion, in-
cluding, but not limited to, voluntary
departure, asylum, adjustment of sta-
tus, registry, de novo review of a ter-
mination of conditional resident sta-
tus, de novo review of a denial or rev-
ocation of temporary protected status,
relief under 8 U.S.C. 1182(c), suspension
of deportation, or any other possible
relief under the Act;

(4) A designation of a country for de-
portation under 8 U.S.C. 1253(a);

(5) A concession to the introduction
of the written statements of the re-
spondent/applicant as an exhibit to the
record or proceedings;

(6) A statement that the attorney/
representative has explained the con-
sequences of the stipulated request to
the respondent/applicant and that the
respondent/applicant enters the request
voluntarily, knowingly and intel-
ligently;

(7) A statement that the respondent/
applicant will accept a written order
for his or her deportation or exclusion
as a final disposition of the proceed-
ings; and

(8) A waiver of appeal of the written
order of deportation or exclusion.
The stipulated request and required
waivers shall be signed on behalf of the
government and by both the respond-
ent/applicant and his or her attorney
or other representative qualified under
part 292 of this chapter. The attorney
or other representative shall file a No-
tice of Appearance in accordance with
§ 3.16(b) of this part.

(c) Telephonic or video electronic media
hearing. An Immigration Judge may
conduct hearings via video electronic
media or by telephonic media in any
proceeding under 8 U.S.C. 1226, 1252, or
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1256, except that contested full evi-
dentiary hearings on the merits may be
conducted by telephonic media only
with the consent of the alien.

[60 FR 26353, May 17, 1995]

§ 3.26 In absentia hearings.

(a) In any exclusion proceeding be-
fore an Immigration Judge in which
the applicant fails to appear, the Immi-
gration Judge shall conduct an in
absentia hearing if the Immigration
Judge is satisfied that notice of the
time and place of the proceeding was
provided to the applicant on the record
at a prior hearing or by written notice
to the applicant or to the applicant’s
counsel of record on the charging docu-
ment or at the most recent address in
the Record of Proceeding.

(b) In any deportation proceeding be-
fore an Immigration Judge in which
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The
Service establishes by clear, unequivo-
cal and convincing evidence that the
respondent is deportable; and (2) the
Immigration Judge is satisfied that
written notice of the time and place of
the proceedings and written notice of
the consequences of failure to appear,
as set forth in section 242B(c) of the
Act (8 U.S.C. 1252b(c)), were provided to
the respondent in person or were pro-
vided to the respondent or the respond-
ent’s counsel of record, if any, by cer-
tified mail.

(c) Written notice to the respondent
at the most recent address contained in
the Record of Proceeding shall be con-
sidered sufficient for purposes of this
section. If the respondent fails to pro-
vide his or her address as required
under § 3.15(c), no written notice shall
be required for an Immigration Judge
to proceed with an in absentia hearing.
This subsection shall not apply in the
event that the Immigration Judge
waives the appearance of an alien
under § 3.25.

[59 FR 1899, Jan. 13, 1994]

§ 3.27 Public access to hearings.

All hearings, other than exclusion
hearings, shall be open to the public
except that:

(a) Depending upon physical facili-
ties, the Immigration Judge may place
reasonable limitations upon the num-
ber in attendance at any one time with
priority being given to the press over
the general public;

(b) For the purpose of protecting wit-
nesses, parties, or the public interest,
the Immigration Judge may limit at-
tendance or hold a closed hearing.

(c) In a proceeding before an Immi-
gration Judge pursuant to section
216(c)(4) of the Act concerning an
abused alien spouse or an abused child,
the Record of Proceeding and the hear-
ing shall be closed to the public, unless
the abused alien spouse or abused child
agrees that the hearing and the Record
of Proceeding shall be open to the pub-
lic. In the case of an abused child, the
Immigration Judge may decide if the
hearing and Record of Proceeding shall
be open.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992]

§ 3.28 Recording equipment.
The only recording equipment per-

mitted in the proceeding will be the
equipment used by the Immigration
Judge to create the official record. No
other photographic, video, electronic,
or similar recording device will be per-
mitted to record any part of the pro-
ceeding.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.29 Continuances.
The Immigration Judge may grant a

motion for continuance for good cause
shown.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.30 Additional charges in deporta-
tion hearings.

At any time during the proceeding,
additional or substituted charges of de-
portability and/or factual allegations
may be lodged by the Service in writ-
ing. The respondent shall be served
with a copy of these additional charges
and allegations and may be given a rea-
sonable continuance to respond there-
to.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]
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§ 3.31 Filing documents and applica-
tions.

(a) All documents and applications
that are to be considered in a proceed-
ing before an Immigration Judge must
be filed with the Immigration Court
having administrative control over the
Record of Proceeding.

(b) Except as provided in 8 CFR
242.17(e), all documents or applications
requiring the payment of a fee must be
accompanied by a fee receipt from the
Service or by an application for a waiv-
er of fees pursuant to 8 CFR 3.24. Ex-
cept as provided in § 3.8(a) and (c), any
fee relating to Immigration Judge pro-
ceedings shall be paid to, and accepted
by, any Service office authorized to ac-
cept fees for other purposes pursuant
to § 103.7(a) of this chapter.

(c) The Immigration Judge may set
and extend time limits for the filing of
applications and related documents
and responses thereto, if any. If an ap-
plication or document is not filed with-
in the time set by the Immigration
Judge, the opportunity to file that ap-
plication or document shall be deemed
waived.

[57 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 61 FR 18908, Apr. 29,
1996; 61 FR 19976, May 3, 1996; 61 FR 21228,
May 9, 1996; 61 FR 46374, Sept. 3, 1996]

§ 3.32 Service and size of documents.
(a) Except in in absentia hearings, a

copy of all documents (including pro-
posed exhibits or applications) filed
with or presented to the Immigration
Judge shall be simultaneously served
by the presenting party on the oppos-
ing party or parties. Such service shall
be in person or by first class mail to
the most recent address contained in
the Record of Proceeding. A certifi-
cation showing service on the opposing
party or parties on a date certain shall
accompany any filing with the Immi-
gration Judge unless service is made on
the record during the hearing. Any doc-
uments or applications not containing
such certification will not be consid-
ered by the Immigration Judge unless
service is made on the record during a
hearing.

(b) Unless otherwise permitted by the
Immigration Judge, all written mate-
rial presented to Immigration Judges
including offers of evidence, cor-

respondence, briefs, memoranda, or
other documents must be submitted on
81⁄2″ × 11″ size paper. The Immigration
Judge may require that exhibits and
other written material presented be in-
dexed, paginated, and that a table of
contents be provided.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992]

§ 3.33 Translation of documents.

Any foreign language document of-
fered by a party in a proceeding shall
be accompanied by an English language
translation and a certification signed
by the translator that must be printed
legibly or typed. Such certification
must include a statement that the
translator is competent to translate
the document, and that the translation
is true and accurate to the best of the
translator’s abilities.

[59 FR 1900, Jan. 13, 1994]

§ 3.34 Testimony.

Testimony of witnesses appearing at
the hearing shall be under oath or af-
firmation.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.35 Depositions.

(a) If an Immigration Judge is satis-
fied that a witness is not reasonably
available at the place of hearing and
that said witness’ testimony or other
evidence is essential, the Immigration
Judge may order the taking of deposi-
tion either at his or her own instance
or upon application of a party.

(b) Such order shall designate the of-
ficial by whom the deposition shall be
taken, may prescribe and limit the
content, scope, or manner of taking the
deposition, and may direct the produc-
tion of documentary evidence. The Im-
migration Judge may also issue a sub-
poena in the event of the refusal or
willful failure of a witness within the
United States to appear, give testi-
mony, or produce documentary evi-
dence after due notice.

(c) The witness and all parties shall
be notified as to the time and place of
the deposition by the official des-
ignated to conduct the deposition.
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(d) Testimony shall be given under
oath or affirmation and shall be re-
corded verbatim.

(e) The official presiding at the tak-
ing of the deposition shall note but not
rule upon objections, and shall not
comment on the admissibility of evi-
dence or on the credibility and de-
meanor of the witness.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.36 Record of proceeding.

The Immigration Court shall create
and control the Record of Proceeding.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995]

§ 3.37 Decisions.

(a) A decision of the Immigration
Judge may be rendered orally or in
writing. If the decision is oral, it shall
be stated by the Immigration Judge in
the presence of the parties and a
memorandum summarizing the oral de-
cision shall be served on the parties. If
the decision is in writing, it shall be
served on the parties by first class mail
to the most recent address contained in
the Record of Proceeding or by per-
sonal service.

(b) A written copy of the decision
will not be sent to an alien who has
failed to provide a written record of an
address.

[57 FR 11573, Apr. 6, 1992, as amended at 59
FR 1900, Jan. 13, 1994]

§ 3.38 Appeals.

(a) Decisions of Immigration Judges
may be appealed to the Board of Immi-
gration Appeals as authorized by 8 CFR
3.1(b).

(b) The Notice of Appeal to the Board
of Immigration Appeals of Decision of
Immigration Judge (Form EOIR–26)
shall be filed directly with the Board of
Immigration Appeals within 30 cal-
endar days after the stating of an Im-
migration Judge’s oral decision or the
mailing of an Immigration Judge’s
written decision. If the final date for
filing falls on a Saturday, Sunday, or
legal holiday, this appeal time shall be
extended to the next business day. A
Notice of Appeal (Form EOIR–26) may

not be filed by any party who has
waived appeal.

(c) The date of filing of the Notice of
Appeal (Form EOIR–26) shall be the
date the Notice is received by the
Board.

(d) A Notice of Appeal (Form EOIR–
26) must be accompanied by the appro-
priate fee or by an Appeal Fee Waiver
Request (Form EOIR–26A). If the fee is
not paid or the Appeal Fee Waiver Re-
quest (Form EOIR–26A) is not filed
within the specified time period indi-
cated in paragraph(b) of this section,
the appeal will not be deemed properly
filed and the decision of the Immigra-
tion Judge shall be final to the same
extent as though no appeal had been
taken.

(e) Within five working days of any
change of address, an alien must pro-
vide written notice of the change of ad-
dress on Form EOIR–33 to the Board.
Where a party is represented, the rep-
resentative should also provide to the
Board written notice of any change in
the representative’s business mailing
address.

(f) Briefs may be filed by both parties
pursuant to 8 CFR 3.3(c).

(g) In any proceeding before the
Board wherein the respondent/appli-
cant is represented, the attorney or
representative shall file a notice of ap-
pearance on the appropriate form.
Withdrawal or substitution of an attor-
ney or representative may be per-
mitted by the Board during proceed-
ings only upon written motion submit-
ted without fee.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995; 61 FR 18908, Apr. 29, 1996]

§ 3.39 Finality of decision.

Except when certified to the Board,
the decision of the Immigration Judge
becomes final upon waiver of appeal or
upon expiration of the time to appeal if
no appeal is taken whichever occurs
first.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11573, Apr. 6, 1992]
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§ 3.40 Local operating procedures.
An Immigration Court having admin-

istrative control over Records of Pro-
ceedings may establish local operating
procedures, provided that:

(a) Such operating procedure(s) shall
not be inconsistent with any provision
of this chapter;

(b) A majority of the judges of the
local Immigration Court shall concur
in writing therein; and

(c) The Chief Immigration Judge has
approved the proposed operating proce-
dure(s) in writing.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34090, June 30, 1995]

§ 3.41 Evidence of criminal conviction.
In any proceeding before an Immigra-

tion Judge,
(a) Any of the following documents

or records shall be admissible as evi-
dence in proving a criminal conviction:

(1) A record of judgment and convic-
tion;

(2) A record of plea, verdict and sen-
tence;

(3) A docket entry from court records
that indicates the existence of a con-
viction;

(4) Minutes of a court proceeding or a
transcript of a hearing that indicates
the existence of a conviction;

(5) An abstract of a record of convic-
tion prepared by the court in which the
conviction was entered, or by a state
official associated with the state’s re-
pository of criminal justice records,
that indicates the following: The
charge or section of law violated, the
disposition of the case, the existence

and date of conviction, and the sen-
tence;

(6) Any document or record prepared
by, or under the direction of, the court
in which the conviction was entered
that indicates the existence of a con-
viction.

(b) Any document or record of the
types specified in paragraph (a) of this
section may be submitted if it complies
with the requirement of § 287.6(a) of
this chapter, or a copy of any such doc-
ument or record may be submitted if it
is attested in writing by an immigra-
tion officer to be a true and correct
copy of the original.

(c) Any record of conviction or ab-
stract that has been submitted by elec-
tronic means to the Service from a
state or court shall be admissible as
evidence to prove a criminal conviction
if it:

(1) Is certified by a state official as-
sociated with the state’s repository of
criminal justice records as an official
record from its repository or by a court
official from the court in which convic-
tion was entered as an official record
from its repository. Such certification
may be by means of a computer-gen-
erated signature and statement of au-
thenticity; and,

(2) Is certified in writing by a Service
official as having been received elec-
tronically from the state’s record re-
pository or the court’s record reposi-
tory.

(d) Any other evidence that reason-
ably indicates the existence of a crimi-
nal conviction may be admissible as
evidence thereof.

[58 FR 38953, July 21, 1993]
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